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Thank you, we will proceed to finalise and publish.

From: Commissioner <commissioner@oaic.gov.au> 
Sent: Wednesday, 3 February 2021 2:30 PM
To: Rocelle Ago <rocelle.ago@oaic.gov.au>; Commissioner <commissioner@oaic.gov.au>
Cc: Jesse Matheson <jesse.matheson@oaic.gov.au>; Elizabeth Hampton
<elizabeth.hampton@oaic.gov.au>; Deputy Commissioner <deputy@oaic.gov.au>; Joanne
Murray <joanne.murray@oaic.gov.au>; Raewyn Harlock <raewyn.harlock@oaic.gov.au>; Nikki
Edwards <nikki.edwards@oaic.gov.au>; Kenneth Richards <kenneth.richards@oaic.gov.au>;
Sandra Wavamunno <sandra.wavamunno@oaic.gov.au>
Subject: RE: [FOR COMMISSIONER APPROVAL] Proposed update to Part 10 of the FOI Guidelines
[SEC=OFFICIAL]
Agreed thank you

From: Rocelle Ago <rocelle.ago@oaic.gov.au> 
Sent: Tuesday, 2 February 2021 9:52 PM
To: Commissioner <commissioner@oaic.gov.au>
Cc: Jesse Matheson <jesse.matheson@oaic.gov.au>; Elizabeth Hampton
<elizabeth.hampton@oaic.gov.au>; Deputy Commissioner <deputy@oaic.gov.au>; Joanne
Murray <joanne.murray@oaic.gov.au>; Raewyn Harlock <raewyn.harlock@oaic.gov.au>; Nikki
Edwards <nikki.edwards@oaic.gov.au>; Kenneth Richards <kenneth.richards@oaic.gov.au>;
Sandra Wavamunno <sandra.wavamunno@oaic.gov.au>
Subject: RE: [FOR COMMISSIONER APPROVAL] Proposed update to Part 10 of the FOI Guidelines
[SEC=OFFICIAL]
Thank you Commissioner - we will proceed to make the change you outlined below.
We also just wanted to clarify - In relation to the exercise of s 54W(b), whether you agree with
retaining the highlighted section:

· where there may be a perceived or actual conflict of interest in the Commissioner
undertaking review, including where:

- the FOI request under review was made to, or decided by, the Information
Commissioner or their delegate

the FOI request or material at issue relate to specific functions exercised by the
Information Commissioner under the Privacy Act

- the applicant has active matters in other forums, including the AAT or Federal Court
and the Information Commissioner is the respondent

The comments in relation to the highlighted section were:
AF comment: Second dot point deleted:

I am of the view that this may create confusion and that any issues arising as a result of
exercise of related functions can be addressed as the list is inclusive.

FOIREQ24/00343   004



RA comment: Commissioner this factor seeks to capture IC reviews which relate to FOI
requests made to other agencies which may relate to OAIC functions under the Privacy Act.
This factor is similar to the factor contained in the operational policy for FOI complaints (a
factor to consider in transferring complaints to the Ombudsman). The operational policy
received Commissioner approval in November 2020. It is also included in the draft revisions to
Part 11 of the FOI Guidelines currently with you for clearance.

Kind regards
O A I C logo Rocelle Ago | Principal Director

Freedom of information
Office of the Australian Information Commissioner

 | oaic.gov.au
| | rocelle.ago@oaic.gov.au

| | | Subscribe to Information Matters

From: Commissioner <commissioner@oaic.gov.au> 
Sent: Tuesday, February 2, 2021 4:01 PM
To: Rocelle Ago <rocelle.ago@oaic.gov.au>; Commissioner <commissioner@oaic.gov.au>
Cc: Jesse Matheson <jesse.matheson@oaic.gov.au>; Elizabeth Hampton
<elizabeth.hampton@oaic.gov.au>; Deputy Commissioner <deputy@oaic.gov.au>; Joanne
Murray <joanne.murray@oaic.gov.au>; Raewyn Harlock <raewyn.harlock@oaic.gov.au>; Nikki
Edwards <nikki.edwards@oaic.gov.au>; Kenneth Richards <kenneth.richards@oaic.gov.au>;
Sandra Wavamunno <sandra.wavamunno@oaic.gov.au>
Subject: RE: [FOR COMMISSIONER APPROVAL] Proposed update to Part 10 of the FOI Guidelines
[SEC=OFFICIAL]
Thank you Rocelle
I agree with your changes.

Can you please make the additional change as per your suggestion on page 20 to add as a
factor “ where consideration by the AAT would further the objects of the FOI Act,
particularly in relation to the performance and exercise of functions and powers given by
the Act to facilitate and promote public access to information, promptly and at the lowest
reasonable cost (s 3(4)).”

Subject to that change please proceed.
Angelene

From: Rocelle Ago <rocelle.ago@oaic.gov.au> 
Sent: Monday, 1 February 2021 9:06 PM
To: Commissioner <commissioner@oaic.gov.au>
Cc: Jesse Matheson <jesse.matheson@oaic.gov.au>; Elizabeth Hampton
<elizabeth.hampton@oaic.gov.au>; Deputy Commissioner <deputy@oaic.gov.au>; Joanne
Murray <joanne.murray@oaic.gov.au>; Raewyn Harlock <raewyn.harlock@oaic.gov.au>; Nikki
Edwards <nikki.edwards@oaic.gov.au>; Kenneth Richards <kenneth.richards@oaic.gov.au>;
Sandra Wavamunno <sandra.wavamunno@oaic.gov.au>
Subject: RE: [FOR COMMISSIONER APPROVAL] Proposed update to Part 10 of the FOI Guidelines
[SEC=OFFICIAL]
Dear Commissioner
Thank you for your comments – I have reviewed and made some comments and suggestions for
your consideration.
For ease of reference, they are located at pages 8, 9, 10, 20 and 26.
Kind regards

Rocelle Ago | Principal Director
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party may also apply for review of an agency decision under s 54C to grant access on 

internal review. If the affected third party does not apply for IC review within 30 days of the 

notification of the decision, the agency or minister can provide access to the document, 

unless the Information Commissioner has granted an extension to the affected third party 

(ss 26A(4), 27(7) and 27A(6)). The Information Commissioner will notify an agency or 

minister if an affected third party has applied for an extension of time. The Commissioner 

will provide a further notice after making a decision on that application. To minimise the 

possibility of dispute about the propriety or timing of a decision to release information 

where a third party objects, agencies and ministers should contact the OAIC after the 

appeal period has expired to confirm whether there are any review proceedings in 

progress. 

Extension of time for applying 

 An FOI applicant or an affected third party may ask the Information Commissioner for an 

extension of time to apply for IC review (s 54T(1)). The Commissioner may extend the time 

if satisfied that it is reasonable in all the circumstances to do so, even if the application 

period has expired (ss 54T(2) and (3)). The applicant should set out the reasons for the 

delay as part of their application. As a practical matter, an affected third party will not be 

able to apply for an extension of time if the agency or minister has already given the FOI 

applicant access to the documents after the time for applying for internal review or IC 

review expired (see previous paragraph). 

 There may be a delay between when an FOI applicant receives notice of an access grant 

decision and when they receive access to documents. The Information Commissioner can 

consider granting an extension to apply for IC review if the applicant does not receive 

access to documents before the 30-day limit in s 54S(2) runs out. (The applicant can also 

apply for internal review within 15 days of receiving access — for more information, see 

Part 9 of these Guidelines.) 

 Before granting an extension, the Information Commissioner may require the applicant to 

give notice of the application to any person the Commissioner considers is affected 

(s  54T(4)). For example, the Commissioner may require the applicant to notify the agency 

or an affected third party. That person may in turn notify the Commissioner in writing that 

the agency or affected third party opposes the application, and must do so within the time 

the Commissioner specifies (s 54T(5)). Unless there are special reasons to the contrary, the 

Commissioner will allow 14 days for a response. 

 The Information Commissioner must give the applicant for the extension and any person 

opposing the extension a reasonable opportunity to present their cases before 

determining the extension application (s 54T(6)). 

Agency or minister must notify third parties 

 The agency or minister must notify an affected third party where an FOI applicant has 

applied for IC review of a decision to refuse access to a document to which a consultation 

requirement applies (s 54P). This obligation applies whether the third party made a 

submission or was invited to make a submission but did not under: s 26A (documents 

affecting Commonwealth-State relations), s 27 (business documents) or s 27A (personal 

privacy) (s 54P(1) — see Part 6 of these Guidelines). The third party has a right to be a party 

in the IC review proceedings. The third party would be seeking to support the agency’s or 

minister’s contention that access should be refused to a document that affects them. 
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formality and technicality as possible (s 55(4)(a)). It is intended that most applications will 

be determined on the basis of the documents and submissions (see [10.6310.61]). 

Using alternative dispute resolution methods 

 To help resolve applications promptly, the Information Commissioner may use alternative 

dispute resolution methods or any other appropriate technique (s 55(2)(b)). Alternative 

dispute resolution methods and early appraisal can clarify at an early stage the issues to be 

resolved or the information to be provided by either party in support of their claims or 

submissions. For instance, the OAIC’s IC review officer with carriage of the matter may 

review the material submitted by both parties and provide a preliminary view as to the 

merits of the case to the relevant party. The party then has the opportunity to make further 

submissions or take other action as may be appropriate (withdrawal of the IC review 

application or issuance of a s 55G revised decision). The IC review officer can also facilitate 

a teleconference between the parties if this would aid in resolving the matter. 

Participation by various means 

 The Information Commissioner may allow a person to participate by any means of 

communication (s 55(2)(c)). For example, a person may be allowed to participate in a 

hearing by telephone or video conference, or to provide a written submission. Appropriate 

arrangements may also be made to assist a person with a disability. 

Obtaining information 

 The Information Commissioner may obtain any information from any person and make 

any inquiries that the Commissioner considers appropriate (s 55(2)(d)). For example, the 

Commissioner may request information about the agency’s decision early in the review 

process. Those inquiries may help the Commissioner in forming a preliminary view about 

the issues to be addressed or the merit of a decision. The Commissioner also has a specific 

power to make preliminary inquiries in order to determine whether to undertake a review 

(discussed below at [10.8210.80]) and the power to compel agencies to participate in a 

number of information gathering processes (discussed at [10.9110.89]–[10.9910.97]). The 

Commissioner could also seek expert assistance from agency staff or another party where 

documents involve complex or technical issues. 

Written directions 

 The Information Commissioner may give written directions about the conduct of review 

proceedings, both generally and in particular reviews (s 55(2)(e)).  

 In relation to directions in particular IC reviews, the Commissioner could, for example, 

direct that the publication of certain evidence in a particular case be prohibited or 

restricted if satisfied the evidence should be kept confidential.  

 The Information Commissioner has issued a direction setting out the general procedure to 

be followed by agencies and ministers for the production of documents and submissions in 

IC reviews.10 

 
10 See Australian Information Commissioner, Direction as to certain procedures to be followed in IC reviews. 
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 Where an agency or minister fails to comply with a direction of the Information 

Commissioner, the Information Commissioner may proceed to make a decision (s 55K) on 

the basis that the agency or minister has failed to discharge their onus (s 55D(1)).11 

 The Information Commissioner may decide not to undertake an IC review or not to 

continue to undertake an IC review if the IC review applicant fails to comply with a 

direction of the Information Commissioner (s 54W(c)).  

When the reasons for a decision are inadequate 

 The Information Commissioner can require an agency or minister to give reasons for their 

decision if the Commissioner believes the reasons given were inadequate or if no reasons 

were provided (s 55E). This includes where a decision is deemed to be made and no s 26 

statement was prepared.12  

 The Commissioner can specify when an agency or minister must provide reasons. If no 

time period is specified, the agency or minister must provide reasons within 28 days (s 

55E(3)). For guidance on preparing good reasons for decisions, see Part 3 of these 

Guidelines. 

Hearings 

 Hearings are not intended to be a common part of Information Commissioner reviews, 

since they can increase contestability, introduce more formality to the process and 

prolong the matter. In general IC reviews will be conducted on the papers unless there are 

unusual circumstances to warrant a hearing (see [10.6310.61] above and s 55(1)13). 

 However, a party may apply to the Information Commissioner for a hearing at any time 

before a decision is made (s 55B(1)). The Commissioner will only decide to hold a hearing if 

satisfied that there is a special reason to warrant a hearing.14 

 The Information Commissioner must conduct hearings in public unless satisfied there are 

reasons to hold a hearing (in whole or part) in private (s 55(5)(a)). This means that part of a 

hearing may be held in the absence of one or more of the review parties and their 

representatives where the Commissioner considers it necessary to prevent the disclosure 

of confidential matters. 

 A party may be represented by another person at a hearing (s 55C), including a legal 

representative. For example, a party may wish to be represented by an advocate, friend or 

family member. 

 
11 See Australian Information Commissioner, Direction as to certain procedures to be followed in IC reviews, at [6.1]. 

12 See Australian Information Commissioner, Direction as to certain procedures to be followed in IC reviews, at [4.1]-[4.4]. 

13 Section 55(1) provides that review can be carried out on the documents or other available material if: the Information 

Commissioner considers the matter can be adequately determined in the absence of the review parties, the Information 

Commissioner is satisfied that there are no unusual circumstances that warrant a hearing, or none of the parties has applied for a 

hearing. 

14 See McKinnon and Department of Immigration and Citizenship [2012] AICmr 34. 
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Producing information and documents 

 The Information Commissioner can issue a notice requiring a person to produce 

information and documents if the Commissioner reasonably believes it is relevant to an IC 

review (s 55R(3)). Failure to comply with a notice to produce is an offence punishable by six 

months imprisonment (s 55R(5)). There is a similar offence to fail to comply with a 

summons to produce issued by the AAT (Administrative Appeals Tribunal Act 1975 (AAT Act) 

ss 40 and 61). The Commissioner may take, copy and take extracts from those documents 

and hold them as long as necessary for the purposes of the IC review (s 55S(1)). 

Producing documents claimed to be exempt: general 

 The Information Commissioner may require the principal officer of an agency or a minister 

to produce a document claimed to be exempt, other than a document claimed to be 

covered by the national security, Cabinet or Parliamentary Budget Office documents 

exemptions (s 55T(1)). As a general rule, the Commissioner will require an agency to 

provide a copy of all documents that are claimed to be exempt, to enable the 

Commissioner to undertake merit review of the decision to refuse access (see 

[10.9410.92]). If satisfied the document is exempt, the Commissioner must return the 

document to the agency or minister (s 55T(3)). 

 No person other than the Information Commissioner, the FOI Commissioner, the Privacy 

Commissioner or a member of the Commissioner’s staff may have access to a document 

that is claimed to be exempt (s 55T(5)). (The Commissioner must take all reasonable steps 

to ensure relevant OAIC staff are given appropriate security clearances (s 89P)). The AAT 

has a similar production power for its proceedings (s 64). 

Producing documents claimed to be exempt: national 

security, Cabinet and Parliamentary Budget Office matters 

 The Information Commissioner may only require the principal officer of an agency or a 

minister to produce a document they claim is exempt under the national security 

exemption (s 33), Cabinet documents exemption (s 34) or Parliamentary Budget Office 

documents exemption (s 45A) if the Commissioner is not satisfied by affidavit or other 

evidence that the document is exempt (s 55U(3)). There is a similar provision in s 58E(2) 

relating to AAT review proceedings.  

Further searches for documents 

 The Information Commissioner may order an agency or minister to undertake further 

searches for documents, including where access to a document has been granted but not 

actually given (s 55V(2)). This replicates the powers given to the AAT under s 58A(2). 

Attending to answer questions 

 The Information Commissioner may require a person to attend to answer questions for the 

purposes of an IC review (s 55W(1)). The Commissioner must give the person a written 

notice that specifies the time and place when the person must attend, with the time to be 

not less than 14 days after the person is given the notice (s 55W(2)). Failure to comply with 

the notice is an offence punishable by six months imprisonment (s 55W(3)). There is a 
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(s 55E).33 This decision made by the agency or minister after the IC review application has 

been made becomes the reviewable decision for the IC review (s 54Y). The provision of the 

decision does not finalise the IC review process. The applicant has to withdraw the 

application for IC review (s 54R). 

 When there has been a deemed affirmation of an agency’s decision following the 

expiration of time to complete an internal review, the agency should consider whether to 

seek an extension of time from the Information Commissioner to complete the internal 

review (s 54D(3)). Where the agency does not do so, or the Commissioner declines to grant 

an extension, the processes outlined in [10.10210.100]–[10.10510.103] above will apply. 

Preliminary assessment and view 

 The IC review officer will consider the IC review application and the material supplied by 

the agency or minister. The IC review officer may request the agency or minister or the FOI 

applicant to provide additional information or submissions at this stage.  

 After preliminary assessment of all the material by the IC review officer, the agency or 

minister or the FOI applicant as relevant will may be advised of the preliminary view of the 

officer with carriage of the matter.  

 If the preliminary view is against the agency or minister the preliminary view would be sent 

to the agency or minister, the Information Commissioner or the case officer would then 

invite the agency or minister to issue a revised decision in line with the preliminary view or 

make submissions in response to the view.  

 If the preliminary view is against the applicant the preliminary view would be sent to the 

FOI applicant, the case officer would then invite the applicant to withdraw the IC review 

application or make submissions in response to this preliminary view.  

 It should also be noted that in exceptional cases where the Information Commissioner has 

personally inspected the documents and formed the view that the documents should be 

released in part or in full, the Commissioner may provide the agency or minister with his 

preliminary view. The agency or minister will be given the opportunity to make a revised 

decision or make further submissions prior to proceeding to a decision. Any submissions 

provided by the agency or minister in response to this preliminary view will be provided to 

the applicant for comment unless the agency or minister requests for the submissions to 

be treated in confidence and adequate reasons by way of submissions are provided to 

support the claim. Where the Commissioner accepts the submission in confidence, 

agencies and ministers must provide a version of the submissions that can be shared with 

the applicant.34 

 In relation to preliminary assessments, any submissions received during this process will 

generally be shared between the parties. 

Methods of providing documents to the Information 

Commissioner 

 Ordinarily, the Information Commissioner will require agencies to provide copies of 

documents in hard copy or in scanned form as PDF documents. Where the Information 

 
33 See Australian Information Commissioner, Direction as to certain procedures to be followed in IC reviews, at [4.3]-[4.4]. 

34 See Australian Information Commissioner, Direction as to certain procedures to be followed in IC reviews, at [5.4]. 
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